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IN THE COURT  OF THE  SESSIONS JUDGE,SONITPUR :: 
TEZPUR 

 
Sessions Case   No. 04 / 2016 

GR Case No. 941 of 2014 

(under section 366 of IPC) 

                              

State of Assam 

-   Versus  - 

Sri Rajib Hazarika 

   

          Present  :     Mr. P.J. Saikia, AJS, 
                                               Sessions Judge, 

                                              Sonitpur, Tezpur. 

Appearance  : 

For the state :  Sri H.P. Sedai, 

   Public Prosecutor. 

 

For the accused :         Sri Debasis Borah, 

   Advocate. 

               

Date of evidence    :     10-02-2016. 

  

Date of 313 Cr.P.C.  : 02-06-2016  

 

    Date of argument  :       02-06-2016  

 

    Date of judgment   :     02-06-2016  
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               J   U   D   G   M   E   N   T 

  The case is against the accused Sri Rajib Hazarika was 

committed to this Court for trial by the learned Chief Judicial 

Magistrate, Sonitpur, Tezpur, on 27-11-2015. 

Prosecution case. 

1. The factual matrix giving rise to this case seems to stand at the 

edge of reasoning. The prosecutrix was about twenty six years old on 

the day of occurrence and she was a trainee nurse. The materials 

revealed that the family of the prosecutrix and the accused were at 

one point of time interested in their marriage. On that issue both sides 

even had a series of discussion.  

2.      On the day of occurrence, the prosecutrix was about to go to 

Mangaldoi in a Bus and while she was sitting in the bus the accused 

appeared there. It is alleged that the accused threatened her of 

causing harm to her and on that threat he compelled the prosecutrix to 

be boarded the bus. Her luggages were also brought out of the bus. 

She was allegedly taken to the house of the accused. The prosecutrix 

called her father over phone from the house of the accused. The father 

came and took away the victim girl and lodged an ejahar before the 

police alleging that the accused had kidnapped the prosecutrix.  

  

Point for determination. 

3. The only point for determination in this trial is as to whether the 

accused had kidnapped the prosecutrix with the intent that she might 

be forced to marry him against her will or to have illicit sexual 

intercourse with him.  
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Decision and reasons thereof 

4. In order to prove the offence against the accused, the 

Investigating Officer has cited five numbers of witnesses.  

5.  During trial of the case, all the five witnesses have been 

examined.   

6. I shall take up the evidence of the prosecutrix. She has stated 

that the accused took her to his house at Bordubia and locked her up 

in a room. She has stated that she was offered tea by the mother of 

the accused. She has also stated that one woman of the household 

had poured mustard oil upon her body and thereafter she rang up her 

father.  

7.   Before the learned defence counsel, the victim has admitted 

that prior to the incident, the accused had made a formal proposal of  

marriage to her family. She has stated that the accused along with his 

mother and other family members had visited her house for that 

purpose. The victim has also stated that when the accused appeared in 

the bus on the day of occurrence other passengers were also sitting 

inside the bus.  

8.  The witness Kamala Das is the father of the prosecutrix and he 

has supported the evidence of the prosecutrix. 

9.  In my considered opinion, the evidence of the rest of the 

witnesses had become irrelevant at this stage.  

10.  A twenty six years old trainee nurse was allegedly kidnapped by 

the accused in the broad day light in front of many people. There is no 

evidence in this case to suggest that the prosecutrix had ever tried to 

escape from the custody of the accused. Though she has stated in 
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evidence that she was threatened by the accused, there is no evidence 

to show that the prosecutrix had ever raised any alarm. 

11. Section 366 of the Indian Penal Code reads as --- 

 Kidnapping, abducting or inducing woman to compel her marriage, 

etc.—Whoever kidnaps or abducts any woman with intent that she may 

be compelled, or knowing it to be likely that she will be compelled, to 

marry any person against her will, or in order that she may be forced 

or seduced to illicit intercourse, or knowing it to be likely that she will 

be forced or seduced to illicit intercourse, shall be punished with 

imprisonment of either description for a term which may extend to ten 

years, and shall also be liable to fine; 1[and whoever, by means of 

criminal intimidation as defined in this Code or of abuse of authority or 

any other method of compulsion, induces any woman to go from any 

place with intent that she may be, or knowing that it is likely that she 

will be, forced or seduced to illicit intercourse with another person shall 

be punishable as aforesaid].  

12.   Section 359  of the Indian Penal Code describes that kidnapping 

is of two kind’s viz., kidnapping from India and kidnapping from lawful 

guardianship. – 

Section 360 defines ―Kidnapping from India:‖ as under – 

 ―Whoever conveys any person beyond the limits of India 

without the consent of that person, or of some person legally 

authorized to consent on behalf of the person, is said to kidnap that 

person from India‖ The essentials of this section are, therefore, the 

conveying of any person beyond the limits of India and such conveying 

must be without the consent of that person. It is apparent from the 
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above that the offence with regard to kidnapping from India may be 

committed on a grown up person or a minor by conveying him or her 

beyond the limits of India.‖  

13. Thereafter Section 361 defines ―Kidnapping from lawful 

guardianship‖ as under – 

 ―Whoever takes or entices any minor under sixteen years of age if a 

male, or under eighteen years of age if a female, or any person of 

unsound mind, out of the keeping of the lawful guardian of such minor 

or person of unsound mind, without the consent of such guardian is 

said to kidnap such minor or person from lawful guardianship.‖  

14. The essential ingredients of the offence of kidnapping from 

lawful guardianship are:  

(1) taking or enticing away a minor or a person of unsound mind; (2) 

such minor must be under 16 years of age if a male, or under 18 years 

of age if a female;  

(3) such minor or person of unsound mind must be in the keeping of a 

lawful guardian;  

(4) the taking or enticing must be out of the keeping of the lawful 

guardian of such minor or person of unsound mind; and 

 (5) such taking or enticing must be without the consent of such 

guardian.  
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15. The object of Sec. 361, I.P.C. is to protect the minor children 

from being used for improper purposes as to protect the rights and 

privileges of guardians having the lawful charge of custody of their 

minor wards. The gravamen of this offence lies in the taking or 

enticing of a minor under the ages specified in the section, out of the 

keeping of the lawful guardian without the consent of guardian.  

16. Now I may fruitfully refer to Section 362 of the Code It defines 

―abduction‖ as under – 

Whoever by force compels, or by any deceitful means induces, 

any person to go from any place, is said to abduct that person.  

17. The ingredients of abduction can be categorised as under – 

(i).Forcible compulsion or inducement by deceitful means. 

(ii).The object of such compulsion or inducement must be the going of 

a person from one place. 

18.  In abduction, for the purpose of section 366 of the Code, the 

woman abducted may be a minor or a major (section 10 defines 

Woman). Abduction is not punishable per se and is punishable only 

when accompanied by a particular purpose as contemplated under 

Sections 304 to 356, IPC. As kidnapping may also be for the purpose 

mentioned in Sections 364 to 366, IPC those sections deal with both 

kidnapping and abduction for the purpose stated therein and prescribe 

the punishment. 
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19. It is clear now that in order to constitute the offences of 

kidnapping or abduction, the primary ingredient would be moving any 

person or a woman from one place to another by compulsion, under 

fear or by deceitful means. 

20.  Reverting to the case in hand, the most pertinent question that 

arises is whether the prosecutrix was compelled to move under fear or 

she was deceitfully taken to the house of the accused. 

21. In    Kuldeep K. Mahato vs State Of Bihar  [reported in 1998 

SCC (Cri) 1460] the  prosecutrix was going to a bazar for purchasing 

bangles. Kuldip kumar Mahato on seeing her, asked her as to where 

she was going. In the meantime, a tempo came from the opposite 

direction which was stopped by Kuldip Kumar Mahato  and forcibly 

made the prosecutrix to sit in the said tempo. After sitting in the 

tempo, Kuldip kumar Mahato showed the knife to prosecutrix and 

threatened her to keep quite. It is then alleged that they got down at 

Ramgarh and stayed there till 12.2.1993. 

22. It is then alleged by the prosecution that during the night of 

12.2.1993, Kuldip Kumar Mahato committed the rape on her against 

her will. On 13.2.93, the brother of Kuldip Kumar Mahato came to the 

said village and brought them back to Maraikhud. Appellant as well as 

prosecutrix are resident of the same village and in fact house o the 

appellant is quite close to the house of prosecutrix. Both were known 

to each other well. 
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23. The prosecutrix narrated the incident to her father. Thereupon, 

a complaint was lodged on 14.2.1993, pursuant to which offence came 

to be registered against the appellant.  

24. Upon the afforsaid facts, the Hon,ble Apex court has held that 

the  prosecutrix had sufficient opportunity not only to run away from 

the house at Ramgarh but she could have also taken the help of 

neighbours from the said village. The medical evidence also indicated 

that there were no injuries on the person of the prosecutrix including 

her private part. The Court further held that   the entire conduct of the 

prosecutrix clearly showed that she was a consenting party to the 

sexual intercourse. 

25. In the case in hand there is no evidence to prove that the 

accused any weapon to threaten her at the time of occurrence. There 

is also no evidence to prove that she had raised alarm to alert the 

other passengers of the bus. Similarly there is no evidence to prove 

that the prosecutrix had ever tried to escape from the custody of the 

accused. Without further deliberation on the point, I have sufficient 

reasons to hold that the entire conduct of the prosecutrix clearly 

showed that she was a consenting party to the act of the act of the 

accused.  

26. Under the aforesaid circumstances, I have no doubt that the 

prosecution side has failed to prove that the prosecutrix was ever 

kidnapped by the accused on the day of occurrence.  

 

 



9 

 

O  R   D  E   R. 

 

27. That being the position, the accused Sri Rajib Hazarika is found 

not guilty and he is acquitted from this case.    

 

 Given  under  my  hand  and  seal  of  this  Court  on  this  2nd 

day of June, 2016.  

  

 

                                                               (P.J. Saikia ) 
                                      Sessionsl Judge , 

                                        Sonitpur, Tezpur. 

Dictated and corrected by me.  

 

 

 
      (P.J. Saikia) 

                 Sessions Judge , 
                                             Sonitpur, Tezpur.                                                              

                                          

  

Typed by me.  

    

(R. Hazarika) 

Steno. 
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A  P  P  E  N  D  I  X 

Prosecution  witnesses: 

  P.W.1  -  victim 

  P.W.2  -  Sri Kamala Das,   

  P.W. 3 -  Sri Phanidhar Hazarika, 

  P.W. 4 -  Sri Bharat Das, 

  P.W. 5 -  Smt. Nijara Das. 

Defence  witnesses       -               

         NIL 

Prosecution  Exhibit 

  Ext.1   - FIR 

    

 

Defence  Exhibits          -           

        NIL                                        

              

                                                              ( P.J. Saikia ) 
                                                             Sessions Judge , 

                                                            Sonitpur, Tezpur.                         

    


